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always ensure that you consult your attorney.

This Autumn edition of Law Letter reviews what our courts have to say about golfers, off-duty
policemen, employees, mining companies, sellers of land, students and the taxman. Please remember
that the contents of Law Letter do not constitute legal advice. For specific professional assistance,

RECENT JUDGMENTS

Search and Seizure

O Fishing Expedition

“Ablind man in a dark room — looking for
a black hat — which isn’t there.”
— Lord Bowen (1835 - 1894)

ANTON PILLER K G was a German manufacturer which
used the services of a company called Manufacturing
Processes Ltd in the United Kingdom to distribute its
products. One of these was a frequency converter designed
specially for supplying IBM computers. In 1975 Anton
Piller claimed that Manufacturing Processes had been
communicating secretly with other German companies
with the intention of supplying them with drawings and
other confidential information belonging to Anton Piller.
It applied unsuccessfully to the Chancery Division of the
UK High Court for an order compelling Manufacturing
Processes to allow representatives of Anton Piller to enter
their premises so as to inspect documents relating to any
supply of the confidential information. Although the
Chancery Division had previously made such orders, the
judge before whom the application came refused it.

An appeal was lodged with the Court of Appeal. It was
held that the courts did have power to make the order
proposed but that such orders should be rarely made and
only when there was no alternative way of ensuring that
justice be done to the plaintiff. Henceforth this procedure
became known as an “Anton Piller order” and five years
later found its way into South African jurisprudence. Since
then there have been a number of cases in which these
orders, their effect and the very stringent limits within
which they will be granted have been discussed.

In this case Dr Rath claimed that he had been defamed by a
Mr Rees on an internet website. Rath applied for an Anton
Piller order for the purpose, so he claimed, of securing and
preserving evidence as to the identity of Rees as the author
of the offending material. In his application Rath averred
that Rees had gone to great lengths to conceal his identity as
the creator of the website and the author of the defamatory
articles. He said that he had a justifiable apprehension that
if Rees became aware of his intention to issue summons
for defamation, he would “destroy or remove and hide

any and all trace of the offending files on his computer and
other storage devices”. Dr Rath obtained an order from the
Cape Court without notifying Mr Rees, which is the usual
practice in this extraordinary procedure, because its very
purpose is to ensure that the right to examine the records
required is made available before the other party has any
opportunity to destroy them. On the return day, however,
when the matter was fully argued, the court found that
Rath had abused the Anton Piller procedure since he had
at all relevant times been aware of the identity of Rees as
the author of the website and the so-called internet smear
campaign against Rath and his foundation. The Anton
Piller application had been quite unnecessary was no more
than a “fishing expedition” at the expense of Rees. It was
dismissed with costs.

Rath v. Rees 2007 (1) SA 99 (C).

0 Restraints of Trade

“The best things carried to excess are wrong.”
— Charles Churchill (1731 - 1764)

THE BUSINESS of the appellant in this case was in a
specialised technological field relating to the design
and manufacture of special machines and tooling. Two
employees of the appellant were skilled toolmakers. After
some years of employment, they had signed agreements
with the appellant which purported to make them
“independent contractors” and which also contained
provisions relating to confidentiality and restraints of
trade.

When these employees resigned from their employment
with the appellant and took up positions with another
manufacturer for whom they did the same work, the
appellant applied for an interdict to prevent them
from doing so. The Pretoria High Court dismissed the
application, holding that the contracts were invalid because
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they were designed to circumvent the provisions of the
Labour Relations Act, because the employees were not, in
fact independent contractors. Their relationship with the
appellant was one of employment.

The Supreme Court of Appeal disagreed with this finding.
The mere fact that a contract is unsuccessfully designed to
escape the provisions of the law does not in itself render it
unenforceable. It is unenforceable only if the true nature
of the relationship is one that the law forbids. As the
purported service agreements were, in fact, contracts of
employment, they were not forbidden and the restraints
were not unenforceable because the contract was not what
it purported to be.

The Appeal Court pointed out that a restraint of trade
was unenforceable if it was unreasonable. It would be
regarded as unreasonable and contrary to public policy
if it did not protect some legally recognisable interest of
the employer but sought merely to exclude competition.
The dividing line between the use by an employee of his
own skill, knowledge and experience, which he cannot be
restrained from using, and the use of his employer’s trade
secrets or confidential information or other interests which
he may not disclose if bound by a restraint, is notoriously
difficult to define. On the facts the court found that the
know-how for which the appellant was seeking protection
was nothing other than skills in manufacturing machines,
even though they were specialised skills. But those skills
had been acquired by the employees in the course of
developing their trade and did not belong to the appellant.
They were part of the employees’ general stock of skill and
knowledge. The interdict was refused.

Automative Tooling Systems (Pty) Ltd v. Wilkens and Others
2007 (2) SA 271 (SCA).
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O Grave Error
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ONE OF those peculiar Latin phrases with which lawyers
tend to befuddle their clients is the pactum successorium.
In plain English a pactum successorium is a prohibited
agreementinwhichaparty providesthatanassetinhisestate
will, on his death, devolve upon another. The agreement is
prohibited because it seeks to regulate succession on death
otherwise than by way of a will. It deprives the contracting
party of his or her absolute freedom of testation.

In this case the parties had entered into a deferred Deed
of Sale in terms of which the seller sold his farms to the
buyer or the descendants of the buyer on the basis that
the purchase price would become payable on the death of
the seller. Subsequent to this agreement the seller decided
to sell the farms to a third party. The buyer applied to the
High Court for an interdict to prevent the sale based on the
agreement which he had already concluded with the seller.
He was successful, but, claiming that the agreement was a
pactum successorium and, accordingly, not valid, the seller
appealed to a full bench of the Eastern Cape Court. The
appeal was upheld on the basis that the agreement had
indeed been a pactum successorium because the agreement
constituted an irrevocable post-mortem disposal of the
right to acquire the seller’s farms.

Van Aardt v. Van Aardt 2007 (1) SA 53 (ECD).

Liability
O  The Stink Spreads

“Q! My fortunes have corrupted honest men.”
— from Antony and Cleopatra
by William Shakespeare

AN EMPLOYER is “vicariously liable” for the wrongs of
one of his employees that were committed in the course
and scope of that employee’s employment. A factual
guestion which must always be answered in cases where
the employer is sued, is whether the employee was in
fact acting in the course and scope of his employment or
whether, as had been found in some cases, the employee
was “on a frolic of his own” at the time that the wrong was
committed.

In this case the liquidator of an insolvent company sued
both the National Government and the Western Cape
Provincial Administration for damages arising from the
fraudulent award of a tender in 1994 for which the defunct
company had been a bidder. The liquidator’s case was that
certain government officials had manipulated the tender
process in order to ensure that the tender was awarded
to a company in which they held an undisclosed interest.
One of the defences raised by the State was that it could
not be held vicariously liable for the fraudulent conduct of
its employees as they were acting outside the course and
scope of their employment in perpetrating a fraud. The
court, however, observed that:
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“Even though a deliberately dishonest act that, subjectively
seen, was committed solely for the employee’s own interests
and purposes, may fall outside the ambit of conduct that
renders the employer liable, it is in our law established that
liability may nevertheless follow if, objectively seen, there is
a sufficiently close link between the self directed conduct and
the employer’s business.”

Following from this the judge pointed out that however
gross the violation of their duties by the dishonest
employees, their actions were nonetheless tightly aligned
to the functions they were employed to perform. The
award of the tender was false, but it was not a fake. Their
subjective intentions did not, therefore, absolve their
respective employers from liability, provided that the
wrongful behaviour of the perpetrators actually caused
the loss suffered.

Minister of Finance and Others v. Gore NO 2007 (1) SA 111
(SCA).

0 No Cop-out

IN ANOTHER case involving vicarious liability the
Constitutional Court considered the liability of the Minister
of Safety and Security for the wrongful acts of a policeman.
The facts were that Mr Luiters was severely injured when
he was shot in 1995 by Constable Siljeur, who was in the
employ of SA Police Services but not on duty at the time
of the shooting. Mr Luiters is now a tetraplegic. His action
against the Minister which he brought in the Cape High
Court was successful. That decision was also confirmed on
an appeal to the Supreme Court of Appeal.

The Minister then belatedly took the matter further by
appealing to the Constitutional Court. Quoting from a
previous Constitutional Court judgment which set out the
appropriate test to be applied to cases where employees
had deviated from their normal duties, the court repeated
the questions to be asked as follows:

“The first is whether the wrongful acts were done solely for the
purposes of the employee. This question requires a subjective
consideration of the employee’s state of mind and is a purely
factual question. Even if it is answered in the affirmative,
however, the employer may nevertheless be liable vicariously if
the second question, an objective one, isanswered affirmatively.
That question is whether, even if the acts done have been done
solely for the purposes of the employee, there is nevertheless a
sufficiently close link between the employee’s acts for his own
interests and the purposes and business of the employer. This
question does not raise purely factual questions, but mixed

questions of fact and law. The questions of law it raises relate
to what is ‘sufficiently close’ to give rise to vicarious liability.
It is in answering this question that a Court should consider
the need to give effect to the spirit, purport and objects of the
Bill of Rights.”

Onthefactsitappearsthat Mr Luiters was one of two people
injured by Constable Siljeur on the night in question and
others were shot at by him. Siljeur was not in uniform at the
time but stated to those present at the scene of the shooting
that he was looking for people who had robbed him and he
used his service pistol. The court considered the difference
between the case of an on-duty police officer and the case
of an off-duty police officer who places himself on-duty.
The Minister contended that there was a difference in the
level of control exercised over an off-duty police officer as
compared to a police officer who is on-duty but the court
held that this was not necessarily so. It found that once off-
duty police officers have put themselves on duty as they
are empowered and required to do by their employer,
they are for the purposes of vicarious liability in exactly
the same position as police officers who are ordinarily on
duty. The Minister was accordingly held liable for the loss
suffered by Mr Luiters.

Minister of Safety and Security v. Luiters 2007 (2) SA 106
(CC).

Property

0 Hook, Slice and Sinker

“All I've got against golf is that it takes you
so far from the club house.”
— Eric Linklater

THE MILNERTON Golf Course (MGC) has been in
existence since 1925. The land on which the course is
situated had been leased by the MGC from the owner until
the early 1990s. The owner then decided to develop part of
the land which adjoined the golf course but did not form
part of it. MGC acquired ownership of the land on which
the course itself was situated while the adjoining land was
developed for residential purposes. This development was
marketed on the basis that the houses would be built on
the golf course and, as stated by the court, it was “common
cause that the golf course was a fundamental component
of the nature of the individual properties”.

The two applicants in the present case had each bought one
of these properties and built a house on it. The properties
border the fairway of the 6th hole of the golf course, a 400
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metre long par 5 hole. The applicants took occupation of
their properties in March 2003 but became disenchanted
by the number of golf balls that struck the properties after
being hit by players playing the 6th hole. In an attempt to
alleviate the position one of the applicants caused a 4,7
metre high net to be erected around part of his property
but contended that this did not help and other owners (not
applicants) objected to this erection.

Basing their claim on the common law of private nuisance
the applicants required MGC to take the necessary steps
to avoid the nuisance. As the court pointed out, a dispute
between neighbours invariably involves, among other
things, the question whether there has been an abuse of
a right by one of the neighbours. This requires the facts to
be examined to determine whether the neighbour whose
conduct is being complained of has exceeded his powers
of ownership. This issue has to be answered with reference
to considerations of reasonableness and fairness. The Cape
Court referred to a decision of the English House of Lords
in 1940 in which it was stated:

“A balance has to be maintained between the right of an
occupier to do what he likes with his own and the right of his
neighbour not to be interfered with. It is impossible to give
any precise or universal formula, but it may broadly be said
that a useful test is perhaps what is reasonable according to
the ordinary usages of mankind living in a society, or, more
correctly, in a particular society.”

This means, said the judge, that what is reasonable must be
assessed objectively and with regard to the circumstances
in each particular case. In considering the facts the court
pointed out that the golf course had been used as such since
1925, that no unnatural or inappropriate activity was taking
place on the golf course and that golf was being played on a
locality designed for that purpose. A very important factor
was that at the time when the applicants purchased their
properties they knew and understood that golf would be
played on the property immediately adjacent to theirs and
that they would be exposed to the consequences inherent
in being in such a position. Furthermore MGC had gone to
great lengths to try to alleviate the problem. It had planted
trees which would protect the applicants’ properties
once they were fully grown and had arranged that the
6th hole would be played as a par 5 on Wednesdays and
Saturdays only and as a par 4 on all the other days. One of
the applicants’ demands was that the 6th hole should be
permanently shortened to a par 4. Although the applicants
has erected the 4,7 metre net they claimed that this had
little effect on the “unacceptably high incidence of golf ball
strikes”. But, as found by the court, the real objection to the
net was that it was an eyesore obscuring the views of the
applicants. Judge Traverso concluded by stating that:

“Living next to a golf course brings certain benefits in relation
to the environment in which one lives. However, it also entails
a real danger that the properties so situated will be susceptible
to being hit by golf balls. That is a risk that any reasonable
person will accept.”

Accordingly she found that the MGC had not interfered
unreasonably with the rights of the applicants and their
application was dismissed with costs.

Allaclas Investments (Pty) Ltd and Another v. Milnerton Golf
Club 2007 (2) SA 40 (C).

Access to Information

0  What'’s Yours is Mine

DIFFERENT tests apply depending upon whether
information under the Promotion of Information Act,
2002 is requested of a public body or a private enterprise
such as a company.

In this case the person seeking information under the Act
was a diligentand determined student seeking information
for his Master of Arts degree in industrial sociology in
which his thesis was “The politics of production and
forms of worker responses at Iscor VVanderbijlpark works,
1965-1973”. The party from which the information was
demanded was Mittal Steel SA Ltd a company quoted on
the JSE which had previously operated under the name of
SA Iron and Steel Industrial Corporation Ltd (Iscor).

When originally formed, shares in Iscor could only be
issued with the approval of the State and the distribution of
dividends was prescribed by the Iron and Steel Industry
Act, 1928. The government held “A” shares in Iscor while
the public could only hold “B” shares and the shareholding
was structured in such a way that the votes exercisable by
the government always exceeded by at least one the total
number of votes held by other shareholders. In that form
Iscor was clearly a “public body” for the purposes of Sec-
tion 11 of the Act at the time in respect of which the diligent
student wanted the records.

But Iscor was subsequently privatised and the government
shareholding and control were removed. The shares were
acquired by Mittal Steel and the name of the company was
changed to Mittal Steel SA Ltd. The company sought to rely
upon its current private status to avoid having to supply
the information requested but the court decided that at the
relevant time, and when exercising the functions in respect
of which the student requested the records concerned, Iscor
had been a “public body” for the purposes of Section 11 of
the Act. It followed that the doughty student was entitled
to access to the records concerned.

Mittal Steel SA Ltd v. Hlatshwayo 2007 (1) SA 66 (SCA).
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|_EGIsLATION

0 Competing Globally

INCREASED tax incentives to encourage research and
development in South Africa have been recognised and
introduced. A new Section 11D has been inserted into the
Income Tax Act, with effect from 2 November 2006, to
provide for increased deductions for both operating and
capital expenditure in respect of research and development.
The new section covers research and development which
is undertaken for the purposes of:

= the discovery of novel, practical and non-obvious
scientific or technological information; and

= developing an invention, design, computer program or
similar property.

There are several specific exclusions from what will
constitute qualifying research and development. These
relate to exploration and prospecting, management or
internal business processes, trade marks, social sciences
or humanities and market research, sales or marketing
promotion.

The deduction in respect of qualifying operating
expenditure will be equal to 150% of such expenditure.
Quialifying capital expenditure, which includes buildings,
machinery and other equipment, can be written off over a
three year period on a50:30:20 basis. In the case of abuilding
used partly for research and development activities, an
appropriate portion of the cost will qualify. In cases where
an amount (other than a government grant) is received to
fund research and development operating expenditure, the
deduction will be limited to 100%. If the funding is in the
form of a taxable government grant, then a 100% deduction
will be allowed in respect of expenditure up to double the
amount of the government grant, with further expenditure
qualifying for the 150% deduction. A tax free government
grant is intended to result in no deduction being allowed.

There are also recoupment provisions. In respect of
operating expenditure, recoupments are based on the
deduction allowed rather than the expense itself (i.e. on a
150% basis). If a building ceases to be used for research and
development purposes, an amount equal to the deductions
allowed in respect of that building less 10% for each year
that it was used for qualifying purposes, will be included
in the taxpayer’s income.
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